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ATTORNEY disciplinary proceeding. Attorney publicly

repri manded.

11 PER CURI AM W review a report and recommendati on by
Referee Janmes G Curtis that Attorney Daniel F. DeMaio be
publicly reprimnded for his professional m sconduct and that he
be ordered to pay the full costs of this disciplinary
pr oceedi ng.

12 Following the filing of the referee's report and
recommendation, Attorney DeMaio filed a docunent entitled

"Respondent's Dispositional Meno," which purported to address
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the question of the appropriate sanction. After the Ofice of
Lawyer Regulation (OLR) filed a notion to strike this filing
because it was not a notice of appeal, Attorney DeMaio w thdrew
t he docunent. Thus, since no appeal has been filed, our review
proceeds under SCR 22.17(2).1

13 When reviewing a referee's report and reconmendation
in a disciplinary matter, we will affirmthe referee's findings
of fact unless they are found to be clearly erroneous, but we

review conclusions of |aw de novo. See In re Disciplinary

Proceedi ngs Against Inglinp, 2007 W 126, 95, 305 Ws. 2d 71,

740 N.W2d 125; In re Disciplinary Proceedi ngs Against Carroll

2001 w 130, 129, 248 Ws. 2d 662, 636 N.W2d 718. Wth respect
to the question of discipline, we determne the appropriate
| evel of discipline given the particular facts of each case,
i ndependent of the referee's recommendation, but benefiting from

it. See In re Disciplinary Proceedi ngs Against Wdule, 2003 W

34, 144, 261 Ws. 2d 45, 660 N. W 2d 686.
14 Attorney DeMaio was admitted to the practice of law in

Wsconsin in 1990 and currently practices in Hudson. |In 1998 he

1 SCR 22.17(2) states:

If no appeal is filed tinely, the suprene court
shall review the referee's report; adopt, reject or
nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determine and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.



No. 2008AP1119-D

received a private reprimand. That is the only prior discipline
i nposed on Attorney DeMi o.

15 Al three <counts in this disciplinary proceeding
relate to Attorney DeMaio's representation of and interactions
with client MB. The relevant facts set forth below are taken
fromthe referee's findings of fact.

16 As of 2004 MB. was married to, but separated from
G P. MB. and G P. together owned a piece of residential real
estate that will be referenced in this decision sinply as the
"Property."” In February 2004 MB. and G P. signed a listing
contract for the sale of the Property. The Property was subject
to a nunber of nortgages. On May 13, 2004, First National Bank
of Hudson (FNB) obtained a judgnent of foreclosure on the
Property. A sheriff's sale was held later in 2004, at which
time FNB becane the entity entitled to purchase the Property,
subject to the circuit court confirmng the sale.

17 Attorney DeMaio's attorney-client relationship wth
M B. began in Cctober 2004, when the St. Croix County circuit
court appointed Attorney DeMaio at county expense to represent
MB. in a crimnal proceeding. The circuit court ordered M B.
to nmake nmonthly $100 paynents to the county as reinbursenent for
paynment of Attorney DeMaio's fees. MB. nade two such paynents.
In April 2005 the state filed a notion to dismss the crimnal
charges against MB., and the circuit court granted the notion
to dismss. The court approved Attorney DeMaio's fee request

and ordered that MB.'s cash bail of $750 and her two $100
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monthly paynents be applied toward the paynent of Attorney
DeMni 0' s fees and expenses.

18 VWiile Attorney DeMaio was representing MB. on the
crimnal nmatter, he also began to represent her on a private pay
basis with respect to debt relief matters. In light of the
foreclosure action and the sheriff's sale regarding the
Property, Attorney DeMaio told MB. that he could delay the
forecl osure process by filing a bankruptcy petition on behal f of
MB. and G P. MB. retained Attorney DeMaio to pursue a
bankruptcy acti on. At least initially, the primary purpose of
these efforts was to preserve any equity in the Property for
M B. and G P.

19 The referee found that Attorney DeMaio never entered
into a witten fee agreenent with MB. regarding his
representation of her on debt relief matters. In addition,
there is no witing which itemzes Attorney DeMaio's tine, the
work he perforned, or the expenses he incurred when representing
MB., with the exception of his work on the crimnal matter.

110 Attorney DeMaio had MB. conplete a relatively short
debt relief client information sheet. Attorney DeMaio then
filed a Chapter 13 personal bankruptcy petition on MB.'s
behal f. Al though a Chapter 13 petition is designed for
individuals with enploynent income, MB. had no enploynent
income at the tine the petition was filed. In addition, the
petition was filed only on behalf of MB. and did not include

G P.
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111 The bankruptcy court ordered MB. to submt a Chapter
13 plan and other docunents by Decenber 20, 2004. It also
scheduled an initial neeting of MB.'s creditors for January 18,
2005.

12 On Decenber 16, 2004, Attorney DeMaio sent a letter to
M B. asking her to cone to his office imediately in order to
prepare a Chapter 13 plan. On Decenber 17, 2004, Attorney
DeMai 0 sent another letter to MB., this tinme advising her that
the Property had been sold at a sheriff's sale and was awaiting
court confirmation of the sale.

113 On Decenber 20, 2004, the United States bankruptcy
trustee assigned to MB.'s case filed a notion seeking dism ssal
of her Chapter 13 petition because she had failed to file a plan
as required by the bankruptcy court's order. M B. gave a $700
money order to Attorney DeMaio that he was to send to the
trustee as evidence of her good faith. Attorney DeMuio
forwarded the noney order to the trustee on January 18, 2005.
Also on that date Attorney DeMaio and M B. attended the initial
nmeeting of creditors.

114 Despite the pendency of the trustee's notion to
dismss, Attorney DeMaio and MB. did not file a Chapter 13
pl an. Consequently, on January 21, 2005, the bankruptcy court
di sm ssed the bankruptcy petition. According to a specific
finding by the referee, the dismssal of the Chapter 13
bankr upt cy pr oceedi ng did not end t he attorney-client
rel ati onship between Attorney DeMaio and MB. with respect to

obt ai ning debt relief for MB.
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15 On or about January 31, 2005, the trustee sent to
Attorney DeMaio a $700 check nmade payable to MB. The check was
intended to be a refund of the $700 noney order that Attorney
DeMai 0 had submtted on MB.'s behal f. Al though M B. may have
been infornmed orally that Attorney DeMaio's office had received
the $700 refund check, Attorney DeMaio did not inform MB. of
that fact in witing. The referee further found that Attorney
DeMai 0 never sought written authority or permssion fromMB. to
deposit the $700 check. Attorney DeMaio deposited the $700
check into an account that his law office maintained. Although
Attorney DeMaio initially stated that the check had been
deposited into a "Cost Account,” he later told the OLR District
Commttee that he had deposited the check into his "Earned Fee
Account . "

116 Attorney DeMaio knew from his representation of M B.
that MB. and G P. were attenpting to sell the Property even
while the sheriff's sale was awaiting confirmation. M B. had
attenpted to convince Attorney DeMaio that he should consider
personal ly purchasing the Property. In late February 2005
Attorney DeMaio told MB. that he and his wfe mght be
interested in the Property and that they wished to view it. As
a result, MB.'s real estate agent showed the Property to
Attorney DeMaio and his wife, who expressed an interest in
purchasing it.

17 At sonme point around this time, MB. l|learned that the
confirmation of the sheriff's sale of the Property was imm nent.
She subsequently nmet wth Attorney DeMio. Attorney DeMio

6
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admts that he had a conversation with MB. concerning his
interest in purchasing the Property and the matter of the real
estate agent's conm ssion. Attorney DeMaio asserts that M B.
raised the question as to whether she could avoid paying a
commssion to the real estate agent by filing a bankruptcy
petition. The referee did not nmake a specific factual finding
as to when these discussions occurred.

118 Attorney DeMaio did begin to prepare Chapter 7
bankruptcy docunents for MB. in md-March 2005. According to
the referee's report, "DeMaio stated he does not recall
precisely why he was preparing Chapter 7 bankruptcy docunents
for [MB.] at that tinme, but he 'presunes' it was at [MB.'s]
request."” As part of these efforts, Attorney DeMaio also sent
forms to GP. to be conpleted and returned. Attorney DeMio
sent no further witten comunications to MB. requesting
additional information or indicating that additional steps
needed to be taken in order to comence a Chapter 7 bankruptcy
action. Attorney DeMaio, however, never filed a Chapter 7
bankruptcy on behalf of MB. or G P.

119 On WMarch 14, 2005, FNB obtained an order confirm ng
the sheriff's sale of the Property to FNB. FNB took title to
the Property and changed the |ocks on the house. M B. had
vacated the Property by this tine.

20 Either MB. or the real estate agent inforned Attorney
DeMaio that FNB had obtained title to the Property. After FNB
took title to the Property, Attorney DeMaio contacted FNB and
expressed an interest in purchasing the Property from the bank.

7
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Attorney DeMaio initially offered to pay $250,000 for the
Property, but the bank responded that the purchase price was
$270, 000. Attorney DeMaio and his w fe subsequently purchased
the Property from FNB for $270, 000.

21 Attorney DeMaio did not inform MB. that he intended
to make an offer to purchase the Property before he submtted an
offer to the bank. The appraisal report and property inspection
report connected with Attorney DeMaio's offer to purchase are
dated March 28, 2005, after FNB took title to the Property. The
transaction closed on April 1, 2005 wth Attorney DeMii o and
his wife receiving a warranty deed from FNB.

122 The referee expressly found that no discussion took
place at any tinme between Attorney DeMaio and MB. where
Attorney DeMaio advised MB. of an actual or potential conflict
of interest between them because of Attorney DeMaio's interest
in the Property. Attorney DeMaio never prepared any witing
advising MB. of the potential conflict of interest, and he did
not obtain a witten waiver of the potential conflict of
i nterest.

123 The referee also explicitly found that Attorney
DeMai 0's purchase of the property from FNB did not cause any
economc loss or detrinent to MB. Wen MB. and GP. had
initially placed the Property on the market, the asking price
was $334, 000. The listing price, however, was reduced several
times. By March 2005 the listing price had dropped to $275, 000,
with $6,200 in allowances, for a net asking price of $268, 800.
Thus, Attorney DeMaio did not benefit from purchasing the

8
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property from the bank instead of from MB. and GP. I n
addition, the referee found that at this sales price, there
woul d not have been any equity in the honme for MB. and GP
after satisfying the |oan obligations to the bank.

24 Based on these findings of fact, the referee concl uded
that Attorney DeMaio had violated former SCR 20:1.15(d)(1),? by
failing to notify MB. in witing that he had received the $700
refund check from the bankruptcy trustee. Al though no witten
notice was provided, in violation of the rule' s requirenments
the referee did note that Attorney DeMiio believed that MB. had
been informed that the check was in Attorney DeMaio's office.?

125 In addition, the referee concluded that Attorney

DeMai 0 had denonstrated a |ack of diligence and pronptness, in

2 Former SCR 20:1.15(d)(1) (effective July 1, 2004, through
June 30, 2007) provided:

Upon receiving funds or other property in which a
client has an interest, or in which the |awer has
received notice that a 3rd party has an interest

identified by a |lien, ~court order, judgnment, or
contract, the lawyer shall pronptly notify the client
or 3rd party in witing. Except as stated in this

rule or otherwise permtted by law or by agreenent
with the client, the |lawer shall pronptly deliver to
the client or 3rd party any funds or other property
that the client or 3rd party is entitled to receive.

W note that there was no claim in the OLR s conplaint
that Attorney DeMaio violated any rule by depositing the check

into a regqgular busi ness account i nstead of i mredi ately
delivering it to MB. or depositing it into a client trust
account . The referee therefore reached no | egal conclusions on

this subject. W also do not reach the issue.
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violation of SCR 20:1.3,% by failing to ascertain the status of
the confirmation of the sheriff's sale of the Property.
Attorney DeMaio initially contended that he had no obligation to
determ ne the status of the confirmation because by March 2005,
MB. had no equity in the hone and had noved to another
residence. The referee stated in his report, however, that when
Attorney DeMaio filed the Chapter 13 bankruptcy petition in
Decenber 2004, a primary purpose of that filing was to attenpt
to preserve any equity that MB. mght have had in the Property,
whi ch depended on the anmount that could be realized in a sale of
the Property. Consequently, the referee concluded that Attorney
DeMaio retained an obligation to ascertain whether and when the
confirmation would occur because that information was needed for
Attorney DeMaio to continue to advise MB. properly in early
2005 regardi ng what legal options, if any, she mght have. This
was especially true because Attorney DeMiio's expression of
interest in the property may have given MB. a glimer of hope
that sone equity could be preserved. Because he failed to
obtain the confirmation information, the referee concluded that
Attorney DeMai o had viol ated SCR 20: 1. 3.

126 Finally, the referee also concluded that Attorney

DeMaio had violated former SCR 20:1.7(b)®> by continuing his

4 SCR 20:1.3 states, "A lawer shall act with reasonable
diligence and pronptness in representing a client.”

° Former SCR 20:1.7(b) (effective prior to July 1, 2007)
provided, in pertinent part:

A lawer shall not represent a client if the
representation of that <client may be mterially

10
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representation of MB. despite the fact that the representation
may have been materially limted by Attorney DeMaio's own
interest in purchasing the Property, in which MB. and her
husband retained an interest. The referee comented that
Attorney DeMaio may have reasonably believed that t he
representation would not be adversely affected by his personal
interest in his client's property, but such a belief did not
satisfy the requirenents of the rule because the rule also
required Attorney DeMaio to consult with his client regarding
the conflict and to obtain witten consent to continue the
representation. Attorney DeMaio neither consulted with MB
about the at l|east potential conflict of interest nor did he
obtain a witten waiver of the conflict.

127 Although the referee found that Attorney DeMiio's
purchase of the Property after the bank took title to it did not
cause economc loss to MB., the referee noted that it did
create an appearance of inpropriety in MB.'s view M B. placed
her faith in Attorney DeMaio's efforts to avoid the foreclosure
and to preserve any possible equity in the Property. Even

t hough there may not have been anything that could have been

limted by the lawer's responsibilities to another
client or to a third person, or by the lawer's own
i nterests, unless:

(1) the | awyer reasonabl y bel i eves t he
representation will not be adversely affected; and

(2) the client consents in witing after
consul tation

11
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done as of March 2005 to change the situation regarding FNB' s
purchase of the Property or the loss of MB.'s equity, Attorney
DeMai o had l|learned of the situation regarding the Property by
virtue of his representation, and he purchased the Property
within a few weeks after MB. lost title to her hone. The
referee stated that under these circunstances it was very
understandable for MB. to feel betrayed by her attorney,
especially when he had previously failed to consult with her or
obtain a witten waiver for a potential conflict of interest.

128 Wth respect to the level of discipline, the OCLR

sought a 60-day suspension, citing In re D sciplinary

Proceedi ngs Against Riegleman, 2003 W 3, 259 Ws. 2d 1, 657

N.W2d 339, and In re D sciplinary Proceedi ngs Agai nst Krueger,

2006 W 17, 288 Ws. 2d 586, 709 N.w2d 857. On the other hand,
Attorney DeMaio requested that the referee recommend a private
repri mand. He contended that his conduct was |ess harnful than

that which occurred in Public Reprimand of WIIliam P. Skenp,

2008-7, where Attorney Skenp actually conpleted the purchase of
a house from his clients without consulting with them about the
conflict of interest and w thout obtaining a witten waiver, and
al so separately violated SCR 20:8.4(c) when he later resold the
property w thout disclosing to the buyer that the property had
been contam nated by a fuel oil spill.

129 The referee did not find any of the precedents cited
by the parties to be directly on point. All three cases
i nvol ved attorneys who were found to have engaged in dishonesty,
fraud, deceit or msrepresentation, in violation of SCR

12
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20:8.4(c). In the present case, the referee noted that Attorney
DeMai 0 had not been charged with a violation of SCR 20:8.4(c),
and there was no clear and convincing evidence that he had
engaged in dishonest or deceitful acts. He <characterized
Attorney DeMaio's msconduct as involving nore of a l|ack of
dil i gence and conmunication than dishonesty. Further, none of
the cases cited by the parties involved the sane three rules
violations that Attorney DeMaio had comm tted.

130 The referee noted that Attorney DeMaio had received a
prior reprimand in 1998, but gave that prior discipline little
weight since it was fairly renote in tine and did not involve
simlar msconduct. The referee also indicated that he believed
the fact that Attorney DeMaio's long-tinme secretary had been
termnally ill with cancer during the relevant tine period was a
major mtigating factor due to her frequent absences from work
and Attorney DeMaio's enotional difficulties with the situation.
The referee stated that Attorney DeMai o had acknow edged that he
had experienced a loss of enmpathy for clients during this tine
period and that he had given "shoddy treatnent” to MB. The
referee concluded that Attorney DeMaio had denonstrated genuine
remorse for his msconduct in the representation of MB.
Utimately, balancing the fact that Attorney DeMai 0's m sconduct
resulted from a lack of diligence and conmunication with his
client with the fact that his failure to consult with and obtain
a witten waiver from MB. for the conflict of interest created

an appearance of inpropriety in MB.'s eyes, the referee

13
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concluded that a public reprimand woul d be the appropriate |evel
of discipline.

131 The referee also recommended that Attorney DeMai o be
required to pay the full costs of this disciplinary proceeding.
The OLR subsequently submtted a statenent of costs show ng
total costs of $5,290.22 as of February 20, 2009. At t or ney
DeMaio did not file an objection to the requested costs.

132 We conclude that the referee's findings of fact are
not erroneous, and we adopt them W also determ ne that those
findings support the referee's conclusions that Attorney DeMio
commtted the three violations alleged in the OLR s conplaint.
Attorney DeMaio had a clear obligation to notify MB. of his
receipt of the refund check. Gven the fact that he was
advising MB. regarding debt relief matters, he also clearly had
an obligation to ascertain when the <confirmation of the
sheriff's sale would occur and whether M B. had any options to
prevent the confirmation. Wth respect to the conflict of
interest charge, although it appears that Attorney DeMaio did
not have any negotiations with MB. regarding price or the
preparation of an offer to purchase her property, his interest
in the Property and his expression of that interest to MB.
while she still had an interest in the Property nay have
materially limted his representation of MB., such that he
shoul d have consulted with MB. and obtained her witten consent
to continuing the representation.

133 Wth respect to the |level of discipline, we agree with
the referee that a public reprimand is the appropriate

14
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discipline to inpose in this instance. There was no finding by
the referee that Attorney DeMaio maneuvered the situation to
obtain a financial benefit for hinself at his client's expense
or that he engaged in dishonest or deceitful conduct. On the
other hand, he did fail to take certain necessary steps to
provide proper representation to MB., and his failure to
consult with and obtain a witten waiver from M B. gave her the
i npression that he had |ooked out for his own interests rather
than her interests. We conclude that a public reprimand is
comensurate with Attorney DeMaio's m sconduct, and that it wll
properly serve to deter Attorney DeMaio and other attorneys from
commtting simlar msconduct in the future.

134 Finally, we determine that Attorney DeMii o should be
required to pay the full costs of this disciplinary proceeding.

1835 IT IS CORDERED that Daniel F. DeMaio is publicly
repri manded for his professional m sconduct.

136 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Daniel F. DeMaio shall pay to the Ofice of
Lawer Regulation the costs of this proceeding. |f the costs
are not paid within the time specified and absent a showing to
this court of his inability to pay the costs within that tine,
the license of Daniel F. DeMaio to practice law in Wsconsin

shal | be suspended until further order of the court.

15
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